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The Conflict in Sri Lanka with the LTTE in Eelam IV

A. Introduction
1. Since 1985, the Sri Lankan government (“GOSL”) has sought to bring to an end the terrorism of the Liberation Tigers of Tamil Eelam (“LTTE”) through negotiations which failed due to the intransigency of the LTTE.
   
2. Over a period of years, the strategy of the GOSL shifted from one of failed negotiation
 to the need to obtain a decisive victory in order to end decades of terror and conflict.
  This shift in policy occurred following the closure of the Mavil Aru (Mother River) sluice gate on 26 July 2006. The closure of the sluice gate resulted in the blocking of the lifeline of necessary and essential water to predominantly Muslim villages in the Eastern territory and destroyed the people’s ability to irrigate the land and grow food in the region.
 This act demonstrated to the GOSL that the 2002 ceasefire had now been irrevocably breached by the LTTE. 
3. Throughout Eelam IV, the LTTE was an internationally proscribed transnational terrorist organization.
 It exercised de facto control over substantial areas of the sovereign state of Sri Lanka.
 It systematically attacked the civilian population,
 rival Tamil politicians and academics,
 rival groups and dissidents, targeted civilian infrastructure, concentrated its efforts on economically valuable targets,
 forcibly moved those of the Muslim faith from the Jaffna region,
 and operated outside Sri Lanka by raising funds through criminal activities, including the buying of arms, human trafficking, narcotics smuggling, money laundering, extortion and the abduction of civilians.

4. Following decades of economic, social and political disruption, the GOSL determined that to protect the population from the LTTE’s terrorism and to bring order to the nation, the Sri Lankan Armed Forces must equip itself and pursue a strategy of “clear and hold” in relation to those areas in the Eastern Province which were under the control of the LTTE.
 
5. In 2006, a coherent military plan was devised and implemented with the aim of defeating the LTTE, in line with military advice that had been provided to Sri Lanka’s President in 2002 by the United States Department of Defense (“U.S. DoD”). 
 As a result of meetings between President Bush and the Prime Minister in July 2002, 
 the U.S. DoD sent teams to Sri Lanka that engaged in a thorough bilateral exploration of defense strategy, doctrine, organization, processes, tactics, and professional military education.
6. The U.S. DoD found that: “The military has not received sufficient political guidance on what it should do.  That is there is no overtly stated national objectives or strategy. […] Guidance from civilian leaders is absolutely necessary to the accomplishment of national strategic objectives […];”
 and “Once the national objectives are outlined, and the civilian leaders of the nation have provided guidance on what the military is to do (roles and missions), the military must then develop doctrine to guide the conduct of the operation.”
  
7. Conscious of the political and resource constraints, the US DoD had provided the SLAF with operational guidance and training on: (a) political guidance;
 (b) professional education and training;
 (c) intelligence gathering;
 (d) equipment and logistics;
 (e) combat strategies;
 (f) fire support;
 (g) terrorism;
 (h) military organization;
 (i) Army;
 (j) Navy;
 and (k) Air Force.
 This training assisted the SLAF to protect the civilian population and minimize civilian casualties. This paper focuses on the nature of the challenges faced by the GOSL and SLAF during the war of Eelam IV from 26 July 2006 to 18 May 2009.
B.
Challenges the Government of Sri Lanka Faced in Counter Terrorism Activities Against the LTTE


(i)
The Government’s Decision to Protect Civilians during the Conflict
8. During the war of Eelam IV, one of the greatest challenges and the central focus of the GOSL was the need to protect the civilian population and minimise civilian casualties.
 General Operational procedures and policies were instituted by the Sri Lankan Ministry of Defence and employed by the Sri Lankan Armed Forces in order to safeguard civilian lives.
 
9. In August 2006 the GOSL appointed a Commissioner General of Essential Services to maintain all essential services in the Northern and Eastern provinces.
 In October 2006, the GOSL established the Consultative Committee on Humanitarian Assistance (“CCHA”) to ensure that international aid agencies worked in conjunction with the military to provide for and protect the civilian population in the conflict zone.
 The GOSL provided assistance to those who were engaged in providing humanitarian assistance during Eelam IV.
10. In addition, the GOSL devised and delivered comprehensive plans and training to protect the civilian population and minimise civilian casualties during this unique military conflict.
 These efforts to protect the civilian population were acknowledged by the United States (US), with reference in particular to the disciplined military campaign that minimised civilian casualties and the following of the advice from the US not to finish the war quickly at the expense of the civilian population, which was adhered to by the GOSL and the SLAF.


(ii)
Balancing the Demands of Military Necessity and Humanitarian Concerns
11. From its inception in 1975, the LTTE had developed into a sophisticated military force with ground, air and naval capacities.
 It was supported by an extensive intelligence apparatus and used conventional, guerrilla, and terrorist tactics.
 The terrorist tactics included over 200 suicide bombings, in a war that lasted almost three decades, claimed the lives of more than tens of thousands people and the displacement of hundreds of thousands of Sri Lankans.
 In the complex and unique circumstances of Eelam IV, the GOSL attempted to minimize collateral damage,
 applying the four fundamental principles governing the use of force: necessity, distinction, proportionality and humanity (the avoidance of unnecessary suffering), within the context of the military operation as a whole.
  
12. Throughout the Eelam IV campaign, the GOSL endeavored to balance humanitarian concerns with the demands of military necessity. The complexity of the situation intensified in the final months when the ability to distinguish combatants from non-combatants
 and legitimate military targets from civilian property became increasingly challenging as the terrain controlled by the LTTE reduced. In this context, the LTTE remained embedded in the civilian population, refused to let the civilian population leave the controlled areas,
 and used the population as a human shield, refusing to surrender.
 
13. The LTTE perceived the civilian population as a protective asset in an attempt to deter the GOSL’s counter-terrorism action and compel it to choose between military effectiveness and the risk of collateral damage. The LTTE commanders’ objectives were to blur the distinction between civilian and military assets and retain fighters embedded within the civilian population.
 Thus, the dynamics of the conflict were that civilians were present all the time.
14. The LTTE stored military ordinance and logistics at or near hospitals;
 punished, attacked and killed civilians attempting to escape LTTE control;
 used military equipment in the proximity of civilians
 and protected facilities;
 forcibly recruited civilians including children;
 used forced labour;
 embedded LTTE cadres in refugee groups seeking government safety and killed civilians using suicide attacks.

15. The decisions made as to how to conduct real time operations on the ground during a campaign to rescue the civilian population and decisively defeat the LTTE involved a combination of factors including intelligence, circumstances in the field, expectations of enemy attack and response, and most importantly, the need to minimise civilian casualties.
 The casualties suffered by the Army, Navy and Air Force during Eelam IV and the long period it took to conclude the last stages of the war reflect the measured and prudent manner in which the action to defeat the LTTE was conducted.


(iii)
Cadres Dressed and Posing as Civilians or Claiming to Surrender: the Dilemma
16. A salient feature of the LTTE’s terrorist tactics was their use of suicide bombers and missions.
 In implementing these tactics, the LTTE would often dress as civilians and purport to surrender.
 This tactic was used most devastatingly towards the end of the conflict to attack the security forces and civilians in cleared areas that had been created to assist those civilians journeying to safety. These attacks were used to dissuade the civilians from taking advantage of the No Fly Zones and cleared areas.
 
17. By way of example, after losing the territories of Samor and Vakarai, the LTTE retreated taking the civilian population with them.
 On 9 February 2009, a LTTE suicide bomber secretly accompanied an escaping civilian and subsequently detonated her vest killing 23 and injuring 64 civilians at the IDP reception center in Dharmapuram.
 
18. Similarly on 4 February 2009, after the fall of Challai, an important LTTE naval and submarine base, a 14 year old girl approached the advancing troops stating “Do not shoot at me, I came to surrender” right before she detonated herself.

19. Until the end of Eelam IV, the use of deception to lull the LTTE’s opponents into a false sense of security just prior to their death was employed as a military tactic irrespective of the recognized laws of war and prohibition against perfidy.
 
20. Given the exceedingly difficult task of identifying the LTTE’s intentions up to the point of ostensible surrender, the mechanisms put in place by the GOSL to ensure the substantial  protection of the civilian population whilst pursuing a decisive victory were justified.
 
C. 
Civilian Deaths - International Comparisons
(i) Kosovo: NATO Bombing Campaign 1999
21. A Human Rights Watch report dated February 2000 records that approximately 500 civilians were killed in ninety separate incidents as a result of the NATO bombing campaign of the Federal Republic of Yugoslavia in 1999.
 As part of its research, Human Rights Watch visited 91 cities, towns, and villages in the former Yugoslavia over a three-week period in August 1999, and inspected forty-two of the sites where civilian deaths occurred. The resulting report was a detailed investigation of the civilian deaths caused by NATO in the Kosovo conflict, concluding: "on the basis available on these ninety incidents that as few as 488 and as many as 527 Yugoslav civilians were killed as a result of NATO bombing. Twelve incidents accounted for 303 to 352 civilian deaths.” This report was cited in the Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing Campaign Against the Federal Republic of Yugoslavia.
 However, the Prosecutor of the International Criminal Tribunal for Yugoslavia decided not to investigate the said incidents.
22. Taking into account the nature of that conflict, which involved the sophisticated air forces of NATO engaging a passive opponent on the ground (the Federal Republic of Yugoslavia) for only some 3 months and the deliberate targeting of infrastructure, the casualties caused by the SLAF in the liberation of the civilian population in a conflict of far greater complexity and adversity can be seen to be proportionately less. 
(ii) Afghanistan 2001 – 2003
23. In “Dossier on Civilian Victims of United States’ Ariel Bombing of Afghanistan: A Comprehensive Accounting”, Marc W. Herold estimates that between 3,100 and 3,600 civilians were killed by bombing and Special Forces attacks in U.S. Operation Enduring Freedom between October 7, 2001 and June 3, 2003.

24. The nature of this conflict in comparison to that faced by the SLAF against the LTTE demonstrates the proportionality of the measures taken in circumstances where the GOSL was entitled to seek a decisive outcome against a ruthless hostile force within it’s own sovereign territory.
(iii) Iraq: US and Allies 2003 – 2013
25. The Iraq Body Count Project estimates between 112,667 and 123,284 civilian deaths were caused by the violence between March 2003 and March 2013.
 The Associated Press estimated 110,600 civilian deaths between March 2003 and April 2009.
 Classified Iraq War reports, released by Wikileaks in October 2010, estimated 66,081 civilian deaths in the conflict between January 2004 and December 2009.
 It is also estimated that until April 30, 2003 there had been 7,419 civilians killed primarily by U.S. air and ground forces. In its report, “A dossier of civilian casualties 2003 – 2005”, the UN Mission to Iraq estimated 24,865 civilian deaths, of which the U.S. and its allies were responsible for 37%, anti-occupation forces were responsible for 9%, crime 36% and unknown agents 11%. The numbers were based on a "comprehensive survey of commercial media and NGO-based reports, along with official records that have been released into the public sphere. Reports range from specific, incident based accounts to figures from hospitals, morgues, and other documentary data-gathering agencies."

26. The GOSL campaign that began in 2006 and concluded with a decisive victory in 2009 was not an attack on the civilian population or on the cadres who wanted to surrender.
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As part of the pupillage, Mr Joyes has posted materials on a blog that 
provides commentary and information upon matters of international criminal 
law, and has taken part in an internet research project called Guantanamo II 
which deals with issues of detention under recent White House regulations of 
detainees in that place.  
 
I am conscious of the need for Mr Joyes to also be prepared for domestic 
courts and it is intended that he also experiences during his pupillage 
extradition work, sees lower court proceedings in England, as well as 
undertakes basic criminal law drafting skills such as that of a bad character 
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particularly as I sit in the Crown Court. 
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will equip him to practice as a barrister in England & Wales as well as to 
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my colleagues and I at 9 Bedford row are motivated to ensure that the Bar in 
which we practice is able to provide young lawyers able to compete 
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good reputation. The skills learnt solely by experiencing a domestic pupillage 
would not equip a young lawyer for the demands of an international practice, 
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enhance Mr Joyes skills as a barrister practicing in the national courts. 
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� Attachment A, Ministry of Defence, Humanitarian Operation Factual Analysis: July 2006 – May 2009 (July 2011) at paras 83-114; see, in particular, para. 84 for a detailed breakdown of the dates of peace talks in Thimpu City, Bhutan (1985); Colombo, Sri Lanka (1987); Colombo-Jaffna, Sri Lanka (1989-1990); Jaffna, Sri Lanka (1994-1995); Thailand, Norway, Germany and Japan (2002-2003); and Switzerland and Norway (2006). Attachment B, Wikileaks leaked cable dated 22 April 2003, Tigers announce they are suspending peace talks; GSL, most observers see move as tactical; Attachment C, Wikileaks leaked cable dated 24 April 2003, In another negative signal, Tigers postpone meeting of key assistance committee; Attachment D, Wikileaks leaked cable dated 18 July 2003, Tigers still refusing request from monitors to vacate forward base; Another military informant killed; Attachment E, Wikileaks leaked cable dated 21 May 2003, Tigers issue hard-edged letter demanding interim structure in north/east.


� Report of the Commission of Inquiry on Lessons Learnt and Reconciliation (November 2011), Sri Lanka, section 3.1; Attachment F, FOUO, USPACOM’s Assessment of the AFSL Main Report, Tab K to Enclosure 8 (PSYOPS) to Annex A (Background  Information and Issue Papers): Tab K p. A-8-K11 “Discussing the Leader of the LTTE”; Tab K p. A-8-K4-K12, the report states: “Prabhakaran uses deception as an integral part of his modus operandi. In many cases, he has arranged to visit subordinates or has extended olive branches to political targets to lull them into a false sense of security just prior to their assassination” (Tab K p. A-8-K-9) and “As long as Prabhakaran is alive, any peace offers by the LTTE will not be genuine; negotiations will be used as a short-term tactic for the LTTE to rearm and regroup as battlefield defeats increase” (Tab K p. A-8-K11). 


� Attachment A, Ministry of Defence, Humanitarian Operation Factual Analysis: July 2006 – May 2009 (July 2011), para. 9;  Report of the Commission of Inquiry on Lessons Learnt and Reconciliation (November 2011).


� Attachment A, Ministry of Defence, Humanitarian Operation Factual Analysis: July 2006 – May 2009 (July 2011), paras 131-138.


� The LTTE has been designated a proscribed terrorist organization in 32 countries, including India (since 1994), the United States (since 1997), the United Kingdom (since 2001) and the European Union (since 2006).


� At one stage this was almost one quarter of the land mass. See map entitled “LTTE Dominated Area as at July 2006”, Report of the Commission of Inquiry on Lessons Learnt and Reconciliation (November 2011), Sri Lanka, Annex at p. 56.


� See Attachment G, Steven Kay QC, Liberation Tigers of Tamil Eelam, Annex E, List of LTTE Attacks on Civilian Targets. Source: Sri Lankan Ministry of Defence, Humanitarian Operation Factual Analysis: July 2006 – May 2009 (July 2011), pp. 96-105; Attachment H, Steven Kay QC, Liberation Tigers of Tamil Eelam, Annex B, List of Sri Lankan Government Officials Assassinated  by the LTTE. Source: Sri Lankan Ministry of Defence, Humanitarian Operation Factual Analysis: July 2006 – May 2009 (July 2011), pp. 92-94; Attachment I, Steven Kay QC, Liberation Tigers of Tamil Eelam, Annex D, List of LTTE Attacks on Villages. Source: Sri Lankan Ministry of Defence, Humanitarian Operation Factual Analysis: July 2006 – May 2009 (July 2011), pp. 106-113; Attachment J, Wikileaks leaked cable dated 18 August 2005, Sri Lanka: Norwegian Facilitators Send Letter to LTTE Leader Prabhakaran via London, GSL Asks EU to List LTTE as Terrorist Organization.


� Attachment K, Steven Kay QC, Liberation Tigers of Tamil Eelam, Annex A, List of Tamil Politicians Assassinated by the LTTE. Source: Sri Lankan Ministry of Defence, Humanitarian Operation Factual Analysis: July 2006 – May 2009 (July 2011), pp. 88-92; Attachment L, Steven Kay QC, Liberation Tigers of Tamil Eelam, Annex C, List of Tamil Academics Assassinated by the LTTE. Source: Sri Lankan Ministry of Defence, Humanitarian Operation Factual Analysis: July 2006 – May 2009 (July 2011), p. 95; Attachment F, FOUO, USPACOM’S Assessment of the AFSL Main Report, Tab K to Enclosure 8 (PSYOP) to Annex A (Background Information and Issue Papers), pp. A-8-K-9, A-8-K-10.


� Attachment M, Steven Kay QC, Liberation Tigers of Tamil Eelam, Annex F, List of LTTE Attacks on Economic Targets. Source: Sri Lankan Ministry of Defence, Humanitarian Operation Factual Analysis: July 2006 – May 2009 (July 2011), pp. 114-116.


� In October 1990 the LTTE forcibly evicted approximately 75,000 Muslims from the Jaffna region. See Attachment N.1, Presidential Task Force for Resettlement, Development and Security in the Northern Province 2011, Sri Lanka’s Humanitarian Effort (2011), para  4.
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